
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

B. A. Leasing Corporatlon AFFIDAVIT OF MAILING

for Redeterminatlon of a Deflciency or Revlslon
of a DetermLnatlon or Refund of Corporatlon
Franchise Tax under Artlcle(s) 9A of the Tax
Law for the Years L975.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comission, that he/she ls over 18 yearg
of age, and that on the 19th day of June, 1986, he/she served the wlthin notlce
of Decision by cert i f ied mal l  upon B. A. Leaslng Corporat ion the pet l t loner ln
the wlthln proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid nrapper addressed as fol lows:

B. A. Leaslng Corporat lon
555 Cal i fornla St. ,  22nd Fl-oor
San Franclsco, CA 94L04

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the excLuslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee 1s the petitioner
herein and that the address set forth on sald wrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
19th day of June, 1986.



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

B. A. Leaslng Corporat lon

for RedetermLnatlon of a DefLclency or Revlslon
of a Determinatlon or Refund of Corporatlon
Franchise Tax under ArticLe(s) 9A of the Tax
Law for the Years 1975.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she ls over 18 yearg
of age, and that on the 19th day of June, 1986, he served the withln notice of
Deciston by certified nail upon Mlchael G. DeAngelis, the representatlve of the
petitloner in the withln proceedlng, bI enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Michael G. DeAngelis
Bank of Amerlca, Tax Dept.  #3245
555 Ca l i fo rn ia  S t . ,  22nd FL.
San Franclsco, CA 94104

and by deposlting same enclosed in a postpald properJ-y addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on said wraPPer ls the
last known address of the representatlve of the petitl.oner.

Sworn to before me this
19th day of June, 1986.

to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 19,  1986

B. A. Leaslng Corporatl"on
555 Calt fornla St.  ,  22nd Floor
San Franclsco, CA 94104

Gentlemen:

Please take notlce of the Declsion of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your right of review at the admlntstratLve leveI.
Pursuant to sectlon(s) 1090 of the Tax Lawr a proceedl"ng ln court to revlew ao
adverse decision by the State Tax Comlsslon may be l"nstltuted only under
Artl.cle 78 of the Civll Practlce Law and Rules, and must be comenced to the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths from the
date of thts not l"ce,

Inquirles concernlng the computat,ion of tax due or refund allowed ln accordance
with this deciston nay be addressed to:

NYS Dept. Taxatlon and FLnance
Audlt Evaluation Bureau
Assessment Review Unit
Buildlng {19, State Campus
AJ.banyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaure Representative

PetLctonerIs RepresentatLve:
Mlchael G. DeAngells
Bank of America, Tax Dept. li13245
555 Ca l l fo rn la  S t . ,  22nd F l .
San Franclsco, CA 94104



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the tlatter of the Petltlon

o f

B. A. TEASING CORPOMTION

for Redetermination of a Deficiency or for
Refund of Corporatlon Franchlse Tax under
Artlcle 9-A of the Tax Law for the Year L975.

Pet i t ioner,  B. A. Leaslng Corporat lon, 555 Cal l fornia Street '  22nd. FLoor,

San Francisco, Cal i fornia 94L04, f lLed a pet l t lon for redeterminat lon of a

deficLency or for refund of corporatlon franchise tax under Article 9-A of the

Tax Law for the year 1975 (Fl l -e No. 35114).

By l- ts duly authorized representat ive, Mlchael G. DeAngel ls,  Esq.,  Pet l t ioner

waived a hearing and submltted Lts case for decision by the State Tax CornmLsslon

based upon the ent ire f i l -e,  incl-uding br lefs to be submitted by Apri l -  17'  1986.

After due consideration, the ComnLssion renders the following declslon.

ISSUES

I. Wtrether pet i t ionerts cl-aim for refund of tax pald for the year 1975 ls

barred by operat ion of the statute of l lmltat ions.

II. Iftrether the Audlt DLvision waived its right to assert the statute of

l l .n i tat ions as a defense to pet i t lonerts clalm.

I I I .  Whether pet i t lonerts claim for refund shouldr ln any event,  be granted

pursuant to Tax Law sect ion 1096(d).

FINDINGS OF FACT

DECISION

New York State

Tax Report

petLtioner I e

1.  Pet l t ioner ,  B.

tax return on Form CT-3

Artlcle 9-A, Tax Law).

A. Leasing Corporat ion, f i led i ts 1975

(New York State Corporation Franchlse

This reportl.ng positlon was based upon
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belief that it was not legally subject to tax as a bank under Tax Law Article

32, but was instead subJect to tax as a buslness corporation under Tax Law

Articl-e 9-A.

2. The above-noted Forn CT-3 was slgned and dated June 14, 1976 and was

stamped as received by the Department of Taxation and Fl.nance on June 22'

Lg l6 .L

3. Subsequently, petitl-oner fll-ed a Claln for Credit or Refund of Corpora-

t ion Tax Paid (Form CT-8),  seeklng refund or credlt  for $108 ,649.00 in taxes i t

paid for L975, upon the assert ion that pet i t ionerfs f i l ing under Art lc le 9-A on

Forn CT-3 (g Flnding of Fact "1") nas erroneous and that petitloner was

properly subject to tax under Art ic le 32.

4. Petitionerts refund claim was slgned and dated June 19 ' 1979 and was

stamped as received by the Department of Taxation and Finance on June 27, L979.

5. For 1976, pet i t loner f l led l ts return ln the same manner as for 1975

(1.e. on Form CT-3) and, subsequent lyr f i l -ed a Clalm for Credlt  or Refund (Forn

CT-8) Ldentfcal  in basls to the refund claim f t led for L975. The 1976 refund

claim (Forn CT-8) was signed and dated June 21, L979 and bore the same stamped

date of recelpt by the Department of TaxatLon and Flnance as did the refund

clalm f.or 1975, namely June 27, L979. Both the 1975 and, 1976 refund claims

were signed by the same indivldual on behalf of petitioner.

6. By a let ter dated Ocrober 1, L979, the Audit  DLvislon of the Department

of Taxation and Flnance denled both of petl.tionerrs refund claLms on the basls

that pet i t ioner could not properly f iLe as subject to tax under Art lc le 32.

PetL t ioner ts  re tu rn  fo r
nonth extension of tlme

1975 was due to  be  f i led ,
secured by pet i t loner,  on

llght of a three
before June L5 '  L976.

1n
or
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7. Pet l t ioner,  by let ters dated September 16, 1981 and stamPed as recelved

by the Department of TaxatLon and Finance on Septenber 23' 1981, Petltloned the

denial-  of  i ts refund clalms for 1975 aod 1976.

8. At a pre-hearing conference, the Audlt Divislon advised PetitLoner

that its refund claims for 1975 and 1976 were belng dlsall-owed as set forth

herelnabove, and aLso advised petitioner that lts refund claim for 1975 was

being dlsal-lowed for the additlonal reason that such claLm was not tLnely

f  i l -ed.

9. By l ts May 9, 1984 answer to the pet i t ions for 1975 and 1976, the

Audit  Dlvis ion asserted the denlal  of  pet l t ionerts refund claims for such years

was proper upon the grounds prevLousLy described, including, specif ical ly,  the

afflrnatlve statement that petltlonerfs clalm fot L975 nas not allowabl-e slnce

lt  had not been t inely f i led.

10. By a let ter dated Novenber 30r 1984, pet l t ioner r i las advised that the

Audit Divislon would follow the substantive rullng in the courtts decLslon Ln

Matter of B. A. Leaslng Corp. v.  Corrm. of Finance of the City of New York'  191

N.Y.L .J .  No.  84 ,  p .  6  (Suprene Cour t ,  New York  County ,  May 1 ,  1984) ,2  t " " , r l tL r rg

ln the al lowance of pet i t ionerts refund claim for 1976 (and for other years not

at lssue herein).  However,  pet i t ionerrs clalm for 1975 remained dlsal lowed as

not tlnel-y filed.

11. On March 10, 1986, pet i t ioner,  bI  i ts duly authorized representat lve,

walved a hearing and submltted its case for decision based on the contents of

the case f i le and upon the part lest br lefs.

In short ,  the
hras a banking
under ArtLcle

Audit  Divis ion acquiesced to the posit ion that pet l t loner
corporation subJect to tax under Article 32 rather than
9-A.
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12. Neither pet i t ionerrs 1975 return nor i ts refund claim for such year

were mailed by certifled or registered mail. The envelopes ln whl.ch such

documents were mailed are not in the case file and apparently ltere not retalned'

thus leaving no evidence as to elther postmark dates or petltionerts method of

mai l ing (1.e. metered mai l  versus direct United States Postal-  Service nat l lng).

13. Subnlt ted by pet l t ioner ln support  of  l ts posl t lon that the 1975

refund cl-aim was timely fl1ed were two affldavits, as fol-lows:

a) h affidavit by Harry F. Schadek, who slgned the 1975 claim on

pet i t ionerrs behalf ,  stat ing that he slgned such cl-aLm on Tuesday'  June 19'

1979 and, that in the due course of pet i t ionerts rout lne off ice procedure'

said clalm would be delivered, on the same or next buslness day after lt

was signed, by messenger from Mr. Schadekfs fourth fLoor off lce to pet l-

tionerrs Tax Department on the twenty-second floor of the sane buLlding

(to wlt  on or before June 20, 1979).

b) An affidavit by Wlllian G. Ilenn, who was a group tax manager for

pet i t ioner during L979, stat ing that under pet i t ionerts rout lne off lce

procedure, the claLm in question for 1975 would have been malled no later

than June 21 ,  L979.

14. I t  ls pet l t lonerrs posit ion that the claim for L975 was, ln fact,

t lnely f i1ed. Pet l t loner also asserts,  in the al- ternat ive'  that the Audit

Divislon waived the issue of tlmeliness by not assertlng such Lssue until- the

pre-hearing conference. FinaJ-J-y, petltioner requests the Connlsslon to exercise

Lts authori ty under Tax Law sect ion 1096(d) 'and grant the requested refund for

1 9 7 5 .
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CONCLUSIONS OF LAW

A. That pet l t ioner,  as a calendar year f i l -er for L975, was requlred to

f l le  l t s  1975 re tu rn  on  or  be fore  l la rch  15 ,  1976 (Tax  Law sec t lon  211.1) .  By

obtalning a three month extensionr petltloner extended such due date to June 15,

1976. Pet l t lonerrs 1975 return was sLgned June 14, 1976 and was recelved by

the Audit DivLsion on June 22, L976.

B. That in order to have been t lmeLy, pet l t ionerrs refund cLalm for 1975

had to have been filed wlthin the later of three yeare from the tlme the return

was f l l -ed or two years from the t lme the tax !ra6 pald [Tax Law sect ion 1087(a)] .

Since here the tax lras paid wlth the return, the three year perlod ls the Later

and, hence, approprLate perlod withln whlch the refund claln had to have been

fll-ed in order to be tl.nely.

C. That pursuant,  to Tax Law sect lon 1091(a),  certaln documents, includlngr

inter g![g, tax returns and clalms for credit or refund, are deemed tLnely

flled if the envelope they are nalled in bears a United States Postal Servlce

postmark falJ-lng on or before the due date for the given document. Ilere,

evLdence of the relevant postnarksr g the envelopes in whlch the return aud

the claim were mailed, l-s not avalLable, nor dld petltioner take the precautlon

of fil ing by reglstered or certLfled mall, the usage of whlch wouLd have left

evldence of rnalllng. Thus, resolution of the issue of tlneliness turns upon

the evidence availabl-e.

D. That even assumlng logical-J-y consistent facts most favorable to

petitioner, the refund cl-aim ls nonetheless untlnely. More speciflcally, even

lf the return and the refund clalm were naLLed vla the Unlted States PostaL

Servlce on the day that each is datedr l .e.  June 14, L976 and June 19, 1979,

respect ively,  the elapsed perlod exceeds three years. SinLlar ly,  l f  the
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stamped dates of receipt for such documents, 1.e. June 22r 1976 and June 27'

L979, respect lvely,  are used (result lng ln a late-f l led return) '  pet l . t ioner

does not meet the three year linitatlon. Petitloner apparently wlshes to have

the claim be hel-d tLnely by comparlng the returnrs in-date of Jrune 22, 1976,

wlth elther (a) the date shown as the slgnlng date for the refund cl-aim,

June 19, 1976, or (b) the June 21, L976 latest al leged ual l lng date for the

return. However, petltLoner advances no basis for chooslng the ln-date for the

return whLle choosing the alleged malllng date for the clalm' other than that

such comparlson makes the claim timely. GLven the evidence avallable, lt ls

most reasonabl-e to foll-ow the path of conslstency and compare using l-lke standards.

Thus, the clalm lras properly rejected as untLmely.

E. That the Audit Dlvision was not precluded from raising the

tlmelLness, nor was such lssue waived because lt was not asserted by

Divl.sion untll the pre-hearLng conference (see 491qq9!_gE_lgq, State

lssue of

the Audlt

Tax Counn.,

1 9 8 3 ) .Apri l  30, 1985; Matter of  Thonas !{offe! : !sh, State Tax Conm., t {ay 27,

That Tax Law sect ion 1096 provLdes, in part ,  as fol lows:

t t(d) Special  refund authorl ty.  -  Where no quest ion of fact
or law are involved and it appears from the records of the
tax commisslon that any moneys have been erroneousl-y or
tl-l-ega11y col-l-ected fron any taxpayer or other Person' or
paid by such taxpayer or other person under a mistakq of
faets, the tax commissLon at any time, wlthout regard to
any period of llnttatione, shal1 have the potter' upon
naking a record of lts reasons therefor In wrltingr to
cause such moneys so pald and belng erroneously and ll-l-egally
hel-d to be refunded and to issue therefor lts certiflcate
to the comptrol ler. ' f  (enphasis added).

G. That petitLonerts fil lng for 1975 under Artlcle 9-A and lts pa]rnent of

tax wlth such fil-ing was not a case of paynent under a mistake of facts nor an

111-ega1 or erroneous coll-ectlon of moneys by the Audlt Dlvlsion. It was not

F .
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untll- after the noted lltlgatlon (*g Flnding of Fact frlOrr) that the issue of

pet i t lonerts lega1 taxable status was sett led. There appears no reason or

circumstance which woul-d have precl-uded petitloner from flllng a protective

cl-aln for credlt or refund, or otherwlse anendLng lts 1975 return' withln the

three years following the fil lng of such return. Accordingly' under the

circumstances presented, exercise of the specl.al refund authorlty contalned

in Tax Law sect ion 1096(d) is not warranted.

H. That the petitlon of B. A. Leasing CorporatLon ls hereby denled and

the Audit  Dlvis ionts denial  of  pet i t ionerfs cl-alm for credit  or refund ls

sustalned.

DATED: Albanyr New York STATE TAX COMMISSION

JUN I I 1986


